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If you are true to your profession and to the responsibilities of your citizenship, 
you view them within a framework of THREE FUNDAMENTAL PRINCIPLES of Ameri- 
can life. 





First, that individual freedom is our most precious possession. It is to be guarded 
as the chief heritage of our people, the wellspring of our spiritual and material great- 
ness and the central target of all enemies—internal and external—who seek to weaken 
or destroy the American republic. 


Second, that all our freedoms—personal, economic, social, political—freedom to 
buy, to work, to hire, to bargain, to save, to vote, to worship, to gather in a con- 
vention or join in mutual association; all these freedoms are a single bundle. Each 
is an indispensable part of a single whole. Destruction of any inevitably leads to 
the destruction of all. 


Third, that freedom to compete vigorously among ourselves, accompanied by a 
readiness to cooperate wholeheartedly for the performance of community and na- 
tional functions, together make our system the most productive on earth. 


These three principles express the common faith of loyal Americans—the shin- 
ing guide that, for the vast majority, points always the straight path to America’s 
future. In the industrialized economy of the twentieth century, that path lies down 
the middle of the road between the unfettered power of concentrated wealth, on 
one flank, and the unbridled power of statism or partisan interests on the other. Our 
agreement in these three great fundamentals provides the setting within which can 
always be composed any acute difference. 


President Dwight D. Eisenhower 
from The Lawyer’s Treasury, 
American Bar Association 
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THE DECALOGUE JOURNAL 
IN INDEX TO LEGAL 


PERIODICALS 
The American Association of Law Libraries 
lists, presently, The Decalogue Journal in its Index 
to Legal Periodicals. The offices of the Association 
are in the Harvard Law School Library, Cam- 
bridge, Massachusetts. 


SOLOMON JESMER NOMINATED FOR 
PRESIDENCY OF SOCIETY 


The nominating committee of The Decalogue So- 
ciety of Lawyers nominated the following members 
as officers and as members of our Board of Managers 
for the ensuing year: 

For President 

Ist Vice President 

2nd Vice President Meyer Weinberg 

Treasurer Harry H. Malkin 

Financial Secretary...........c.cccscssssses Judge Norman Eiger 

Recording Secretary Michael Levin 

For membership on the Board of Managers, to 
succeed themselves for a two-year term: 

Bernard E. Epton 
Saul A. Epton 
Harry G. Fins 
William D. Sampson 
Elected to the Board of Managers for two-year 


terms: 


Solomon Jesmer 


Alec E. Weinrob 

















Herman B. Goldstein 

Judge David Lefkovitz 

Leonard L. Leon 

Stanley Stoller 

John M. Weiner 

Albert I. Zemel 

Election to office will be held at our annual meet- 

ing, the evening of May 14, at the Chicago Bar Asso- 
ciation, 29 South LaSalle Street. Members, their 
families, and friends of members in the profession 
are cordially invited to attend. Inter-organization 
certificates of commendation will be bestowed on 
members Reginald J. Holzer and H. Burton Schatz, 
whose biographical sketches appear elsewhere in 
this issue. 





MARK THE DAY! 


DECALOGUE OUTING ON JUNE 26 AT 
CHEVY CHASE COUNTRY CLUB 

The twenty-third annual Decalogue Society of 
Lawyers all day outing will be held on Wednesday, 
June 26 at Chevy Chase Country Club, Milwaukee 
Avenue, near Wheeling. Chairman Alec E. Weinrob 
of the arrangements committee is completing plans 
to make this year’s affair outstanding in the annals 
of our Society. 

The President will shortly announce appointment 
of committees to deal with various facets of the gala 
event. Same will be published in the next issue of the 
Journal. 





ELECTED 
Past president Paul G. Annes was elected president 
of the Chicago chapter of the American Jewish Con- 
gress at the nineteenth annual convention of that 
organization on April 7, in the Sherman Hotel. 
Annes is a past president of the City Club of 
Chicago and of the Council Against Discrimination. 


























April - May, 1957 


THE DECALOGUE JOURNAL 


Page 3 





DECALOGUE MERIT AWARD - 1956 


Several hundred members and guests expressed 
enthusiastic approval of our Society’s choice of Presi- 
dent Edward J. Sparling of Roosevelt University as 
the Society’s recipient of our Award of Merit for 
1956. 


The event was celebrated at a banquet in the 
Palmer House the evening of March 23. President 
Morton Schaeffer presided. Present in the audience 
were men and women distinguished in the legal pro- 
fession, judges, heads of Bar associations and labor 
unions, clergymen, educators, and business men. 

First Vice President Solomon Jesmer was chairman 
of the arrangements committee. Mr. Schaeffer ex- 
pressed his deep appreciation of Mr. Jesmer’s devo- 
tion to our Society’s welfare and for “his capable 
management and direction of the affair which has 
resulted in an event that will be long remembered.” 


Albert E. Jenner, former President of the Illinois 
Bar Association, spoke briefly in praise of our Soci- 
ety’s selection of Mr. Sparling as the recipient of its 
1956 Award of Merit. Circuit Court Judge Jacob M. 
Braude addressed the gathering on behalf of Richard 
J. Daley, Mayor of Chicago. 

Following are President Morton Schaeffer’s mes- 
sage of welcome, Judge Harry G. Hershenson’s pres- 
entation speech and President Edward J. Sparling’s 
response: 


MORTON SCHAEFFER: 
. . . Welcome 

To every president of The Decalogue Society of 
Lawyers this annual event is always a high-light of 
his administration. It is therefore, that I, too, with 
a keen sense of gratitude, pleasure, and satisfaction 
welcome you to the Twenty-second Annual Merit 
Award dinner of our Society. As lawyers of Jewish 
faith we are greatly influenced by the historical back- 
ground of our people, their contributions to human 
welfare in terms of philosophy, culture, and religion. 
Throughout the ages the Jew was always a symbol of 
enlightenment, of the quest of the mind that led to 
the betterment of human relations and that has always 

made for the brotherhood of men. 


It was ever thus—in the days of Egyptian slavery, 
cruel segregation in the Russian Pale, in European, 
African and Asian ghettos, throughout the horrors 
of Hitler’s murderous campaigns—the Jew fought 
in spirit and in flesh for the dignity of man, democ- 
racy and human rights. 

Many years ago when a student in high school, I 
learned a credo which has remained with me through- 
out the years: 


God has made of one blood all nations of men, 
and we are his children, sisters and brothers all. 
We are citizens of these United States and we 
believe that our flag stands for self sacrifice for 
the good of all the people. We want, therefore, 
to be true citizens of our great country, and we 
will show our love for her by our works. 


Our country does not ask us to die for her, but 
so to live and so to act that our government will 
be pure, officers honest, and that every corner of 
her territory will be a fit place to grow the best 
men and women to rule over her. 


To the fulfillment of such a credo we dedicate this 
evening. 


JUDGE HARRY G. HERSHENSON: 
. . . Presentation 


On February 18, 1937, a great American wrote to the 
United States Commissioner of Education as follows: 


. while you as the leaders in educational administra- 
tion in this country will be considering many problems 
concerning better ways to conduct educational institutions, 
I hope you will give special attention to the central prob- 
lem before our country and the world. I refer to the prob- 
lem of maintaining and improving the democratic proc- 
esses, both political and economic, of our American way 
of life. No body of citizens bears greater responsibilities 
for the successful functioning of a democracy than the 
educational administrators and teachers. It is the respon- 
sibility of government to carry out the will of the people. 
But it is the responsibility of organized education to make 
sure that the people understand their problems, and are 
prepared to make intelligent choices when they express 
their will. 


“It is of great importance to the future of our democracy 
that ways and means be devised to engage the maximum 
number of young people and adults in a continuous, fear- 
less and free discussion and study of public affairs. This 
should be the natural post graduate program of all citizens, 
whether they leave the full time school early or late. 


. . . We now face the problem of promoting educational 
programs to make the most of our physical and human 
resources. The planning of such programs is a major 
responsibility of the educational professor. The result of 
such programs will be to strengthen the fabric of 
democracy.” 

The writer of that letter was the then President of the 

United States, Franklin D. Roosevelt. 


The American people are beginning to appreciate the 
urgency of developing to the fullest the intellectual, moral 
and material potential of our nation. 


The conflict is still sharpening throughout the world be- 
tween two political systems. One system represents govern- 
ment by freedom of choice exercised by the individual 
citizens. In the opposing system, individual freedom and 
initiative are all made subordinate to the totalitarian state. 
In this conflict the part which education plays in each 
ideology is crucial. 


Democracy cannot succeed unless those who express their 
choice are prepared to choose wisely. The real safeguard of 
democracy, therefore, is education. It has been well said that 
no system of government gives so much to the individual or 
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exacts so much, as a democracy. Upon our educational 
system must largely depend the perpetuity of those institu- 
tions upon which our freedom and our security rest. To pre- 
pare each citizen to choose wisely and to enable him to 
choose freely are permanent functions of the schools in a 
democracy. 

We are confronted with the problem of making the fullest 
use and development of precious resources of ability, which 
cannot be stockpiled or stored, but will be lost if they 
remain unused. No nation can meet this changing world 
unless its people, individually and collectively, grow in 
ability to understand and handle the new knowledge as 
applied to increasingly intricate human relationships. That 
is why the educators of America are the ultimate guardians 
of the human capital of America, the assets which must be 
made to pay social dividends if our way of life is to survive. 
We cannot afford to overlook any source of human raw 
material. Genius flowers in the most unexpected places. 

It is the function of educators, the function of all the 
great institutions of learning in the United States, to pro- 
vide continuity for our national life—to transmit to youth 
the best of our culture that has been tested in the fire of 
history. It is equally the obligation of education to train 
the minds and the talent of our youth: To improve through 
creative citizenship our American institutions in accord with 
the requirements of the future. 

We cannot always build the future for our youth, but we 
can build our youth for the future. 

We, of The Decalogue Society of Lawyers, believe in 
equal rights, privileges and opportunities for all persons, 
regardless of race, color, creed or national origin. 

We believe that the conservation and development of 
human talent is the proper concern of every citizen and of 
the nation. 

We believe that every individual, regardless of race, color, 
creed or national origin, shall have the opportunity to de- 
velop his or her best self, to continue appropriate education 
up to his or her personal point of optimum development. 

We believe that young people, who are qualified by 
intellect and character, and who desire to avail themselves 
of the opportunity of obtaining the tools for a useful, pro- 
ductive and happy life, should have an equal chance and be 
permitted to enter institutions of higher education. The 
need for this is especially true today because of the increas- 
ing complexities of a technological civilization which makes 
a university educator even more important to equality of 
opportunity than in previous years. 

We also believe that distinguished public service should 
be recognized, and that the individual who has rendered out- 
standing work for the community, state or nation should be 
rewarded during his lifetime, rather than after he has 
passed on. 

We annually select an individual who, in our opinion, has 
made a real contribution to society, and when that selection 
has been made, to bestow upon him our “Annual Merit 
Award”. 

Previous Decalogue Merit Awards have been presented to 
leaders in many fields of endeavor. Each recipient fully 
qualified for our commendation of their achievements, Many 
enjoyed leadership in a single field of endeavor. 

Our honored guest tonight has distinguished himself in 
several fields, but I will confine my remarks to his accom- 
plishments in education, because there is no greater, no 
more vital factor in our lives. 

Edward J. Sparling, President of Roosevelt University, 
was born in 1896 in Panoche, California. He served as a 
commissioned officer in the air service during World War I. 
He was awarded his A.B. degree in economics from Stan- 


ford University in 1916; his master’s degree in secondary 
education under a combined course at Columbia University 
and Union Theological Seminary in 1925; and his Ph.D 
degree from Columbia University in 1933. 

His career includes high school teaching, YMCA work, 
and posts as Assistant Director of Personnel at Long Island 
University, Dean of Men at Hiram College, Ohio, and Pres- 
ident of the Central YMCA in Chicago, to which he was 
called in 1936. 

Dr. Sparling, with the cooperation of the faculty members 
and students of the “Y” College, founded Roosevelt Univer- 
sity in 1945, with racial and religious equality as a corner- 
stone of the new school’s policy. Roosevelt University is now 
one of the largest private universities in the country. 

The recipient of The Decalogue Society of Lawyers’ 
Award of Merit for 1956 is direct, unassuming and almost 
self-effacing in his anxiety to avoid the spotlight of public 
notice. Roosevelt University and its prestige and stature as 
a leading American institution of learning is his primary 
passion and interest. Its success is nationally known, for one 
of the cardinal principles of that institution is as follows: 

Since the advent of the atomic bomb great groups of 
people are beginning to talk in terms of human brother- 
hood because of fear. Fear of losing their lives; fear of 
possible annihilation of civilization itself due to hate, 
suspicion or greed. We at Roosevelt University do not 
practice human brotherhood because of fear. Brotherhood 
is practiced here because it is the great constructive force 
for the solution of human problems yet to be used by 
man for the betterment of all. 

At the Tenth Anniversary Convocation in May, 1955, 
Chief Justice Earl Warren stated: 

It is a great honor to be a small part of this great univer- 

sity, where young folks are taught to face problems of 

the world without fear, without prejudice and with an 
abiding faith in their country. 

Roosevelt University can look forward to the future with 

confidence that no institution premised on such a broad 

base as yours can ever fail. I want to congratulate you. 

You should have great pride in your accomplishment and 

I know you will continue to prosper and face the world 

with confidence in faith and human kindness. 


I am proud to be one of your newest alumni. 


Leo A. Lerner, himself the recipient of our Society Award 
of Merit, on learning that Dr. Sparling was the choice for 
1956, said: 

Roosevelt University is the only new element of any 

significance in recent Chicago history to enhance Chicago’s 

stature as a center of culture and equal opportunity for 
education. Dr. Edward J. Sparling, President of Roosevelt 

University, has made this Chicage innovation possible. I 

know of no other man who has done so much for Chicago. 

The university is a living example of what integrated edu- 

cation can mean. It shows the world that nothing but good 

comes from a university open to all on equal terms... 

Dr. Sparling has achieved many honors. In 1946 he was 
selected for the First Annual Award of the Mayor of 
Chicago’s Commission on Human Relations. He has been 
honored by the Board of Commissioners of the Philadelphia 
Fellowship Commission for his contribution to democratic 
education, and has received the Honorary Degree of Doctor 
of Laws from Lincoln University. 

On March 10, 1956, Mayor Richard J. Daley of Chicago 
proclaimed in honor of the educator’s sixtieth birthday, an 
“Edward J. Sparling Day.” 

Dr. Sparling, as the representative of the Decalogue 
Society of Lawyers, it is a great honor to present to you the 
society's Twenty-second Annual Merit Award. 
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PRESIDENT EDWARD J. SPARLING: 
. . « Response 


Your society has chosen to make an award each year 
which you hope will be instrumental in furthering a worthy 
objective. This year you have chosen to put your emphasis 
upon greater equality of opportunity in education. Because 
Roosevelt University was founded and has developed upon 
the principle of extending equality of educational oppor- 
tunity, you have requested that I, as its president, share 
with you whatever ideas I may have for the improvement 
of educational opportunity for all our people. 

Equal educational opportunity for a nation’s people must 
be twofold. It must include the right of all the people to 
learn the written and spoken language and to use it for the 
discovery of truth in all phases of human endeavor. Since 
these two aspects of equal opportunity are closely inter- 
woven, and the growth of one is inevitable with the develop- 
ment of the other, I shall not keep them completely sepa- 
rate in my remarks, 


Although we think of education in terms of formal school- 
ing, education itself began even before there were spoken 
or written words. But as the written and spoken word de- 
veloped each succeeding generation grew in its capacity to 
think, to communicate, and to develop new skills. The great 
acceleration in the transfer of thought came when man 
about 8,000 years ago began to record his ideas and accom- 
plishments. Some of these records in stone are still available. 
A few 2,000-year old records on papyrus and more recent 
ones on parchment have enabled modern civilization to have 
the benefit of the thoughts and accomplishments of the 
Egyptians, the ancient Hebrews, the Greeks, and the 
Romans, as well as the early ancestors of European peoples. 
With the invention of printing in Germany in 1450 and the 
printing of the Gutenberg Bible in 1455 educational oppor- 
tunity began to expand more rapidly. Modern societies have 
created schools so that each generation can take advan- 
tage of the knowledge of the past to build a better world. 


Without doubt the greatest day in modern history was 
July 4, 1776, for it was on that day that a new nation was 
born—a nation conceived in liberty and dedicated to the 
ideal of freedom for all its citizens. It was inevitable that 
in such a nation universal free education from the kinder- 
garten through the university should be developed. Thomas 
Jefferson foretold a development of educational opportunity 
for all when he wrote: “Educate and inform the whole mass 
of the people, enable them to see that it is to their interests 
to preserve peace and order, and they will preserve them.” 


Despite the inevitability of universal free education in the 
United States, the road from limited educational opportunity 
to equality of educational opportunity for all is a long one. 
In 1852 Massachusetts enacted the first compulsory school 
attendance law in the United States, requiring all children 
from 7 to 16 to attend a full school year of 180 days. It was 
not until 1918 that Mississippi, the last state in the union 
to enact compulsory education laws, required all of its young 
people from 7 through 17 to attend school for at least 80 
days during the year. 

If the implementation of the ideal of education for all 
grew slowly, the quality of that education improved even 
more slowly. We level much criticism at the quality of edu- 
cation today, but great progress has been made since Horace 
Mann, in 1838, said: 

“I have devoted special pains to learn with some degree of 
accuracy how far the reading in our schools is an exercise 
of the mind in thinking and feeling and how far it is a 
barren action of the organs of speech upon the atmosphere. 
My information is derived principally from the written state- 


ments of the school committees of the respective towns, gentle- 
men who are certainly exempt from all temptation to disparage 


the schools that they superintend. The result is that more than 
eleven-twelfths of all the children in the reading classes in 
ee do not understand the meaning of the words they 
Despite the ineffective methods of instruction employed 
in our first public schools, we rapidly became a nation of 
readers. In 1910 there were fewer than 50,000 journals and 
newspapers published throughout the world. On _ these, 
18,000 were published in the United States, 9,000 in Britain, 
7,000 in Germany, and 4,300 in Japan. Only 12,000 were 
published in all the other countries of the world. 


It is true that the development of formal education in 
the United States is comparatively recent, yet most of the 
other nations of the world did not even begin developing 
their public elementary school system until after the First 
World War. By 1934 China had 12 million pupils in elemen- 
tary schools and 500,000 in secondary schools, Japan had 
11 million in elementary schools and 700,000 in secondary 
schools, and India, despite her extreme poverty, forged 
ahead to an elementary school system of 20 million. 


The greatest expansion of educational opportunity since 
the First World War, however, has been in Russia. And be- 
cause today the world is witnessing a cold war—a struggle 
for the minds of men—it is especially important that edu- 
cation in Russia be compared with our own. At the time 
of the revolution in 1917 only 30% of the people of Russia 
were literate. In the short span of 20 years they achieved 
90% literacy. At present, Russia has over 60 million of its 
population attending schools. Of these 4,300,000 are in insti- 
tutions of higher learning, or about 70% more than we 
have. In her struggle for world domination Russia is staking 
all her hopes on her schools. She intends to out-educate the 
world. During the past 35 years Russian leaders have learned 
that they must pay for the results they wish to obtain. A 
Soviet professor receives about ten times as much as the 
average Russian workman, and an outstanding Soviet engi- 
neer or research scientist can earn from seventy to eighty 
times as much as the average workman; and, furthermore, 
his laboratory and equipment are furnished by the govern- 
ment. When the Russian leaders wish to obtain results they 
are not reluctant to use capitalistic means of motivation to 
gain their ends! 


In view of the vast sums of money being spent by the 
USSR for the erection of schools, the payment of teachers, 
and the subsidization of its students, it becomes obvious that 
the Soviets intend to achieve their goal of world domination. 
through education and thought penetration. Though the 
Russians have more students than any other nation of the 
world, the value of their system for achievement of their 
goals is not wholly dependent upon the number of students 
but also upon the content of the curricula and the effective- 
ness of instruction. The Russian system of education is com- 
pletely centralized, and what is being taught is prescribed 
from the elementary schools through the universities. It is 
natural, then, that greatest progress would be in the natural 
sciences and engineering where irrefutable and mathemati- 
cal facts can be definitely established. It is here that the 
Russians claim their greatest gains, having produced last 
year 53,000 engineering graduates in contrast to our 23,000; 
and each year they are graduating seven times as many 
doctors as the United States. 


A few reports are beginning to emerge from Russia of 
the outstanding success of their atomic scientists. They rep- 
resent the highest paid class after the politicians. In 1954 
they produced the first atomic power plant for the genera- 
tion of electricity. This is a remarkable achievement, espe- 
cially in view of the fact that the entire student population 
has been poured into educational molds and intellectual 
strait-jackets from the elementary schools through the 
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universities. It is doubtful that such results could have been 
achieved had they not utilized captured scientists from 
Germany and other occupied countries. 


In spite of the progress the USSR has made in the train- 
ing of its people, it is yet to be determined whether two 
Russian engineers are as valuable as one of ours. Senator 
Benton, after a trip to Soviet Russia, had this to say: 


The Soviet educational system has, of course, grave and 
indeed tragic weaknesses by our standards and goals. There is 
no academic freedom or tenure for teachers or professors. 
No criticism of the regime or official dogma is permitted. 
Classroom discussion is not encouraged. Heavy emphasis is 
given to rote memorization of texts. Every advanced student 
must devote his full time to his specialty except for ten percent 
to the study of dialectical materialism, Marxism, Leninism, 
and Stalinism. The student cannot change his mind about 
his profession mid-stream. He cannot shift. Every graduate of 
a technical institute or university must work for three years 
on any assigned job in his specialty under penalty of prosecu- 
tion. 

The Russian system, then, is basically one of training 
under authoritarian state control for the service of the 
State and not for the individual. Such a system contains the 
seeds of its own destruction; for as scholars begin to push 
back the frontiers of knowledge in any field they demand 
freedom to search for the unknown. Already the officially 
prescribed Lysenko Biology has been discarded in Russia 
by scientists who have found it to be a false doctrine un- 
acceptable to their scientific, inquiring minds. Student un- 
rest, the growing independence of Russian scientists, and 
the revolt of satellite countries are breezes in the prevailing 
winds of freedom which will one day blow communism with 
its methods of compulsion into oblivion. 


In contrast to communist authoritarianism, education in 
our democracy is based on quite another premise. We be- 
lieve that the best possible educational advantages accrue 
to the individual student in a decentralized system where 
communities accept the responsibility for the education of 
the young, where the individual student is free to learn the 
truth and teachers are free to teach what they believe to 
be the truth. In such an atmosphere of freedom, inspiration 
and aspiration carry men forward to new heights of 
endeavor. 


In countries where the people have been free to think and 
act for themselves, great material, cultural, and spiritual 
development has taken place. It is not mere coincidence 
that since the invention of the printing press in 1450 of the 
253 major inventions in the Western World, 113 or 44% 
took place in the United States, England, and France. It is 
only since the end of the Second World War, when Russia 
has freed her top scientists in engineering and physics and 
provided them with tools of discovery, that she has been able 
to boast of any important inventions. 


When we compare the achievements of education in the 
United States under freedom with those in Russia, our 
record for the past 180 years is an impressive one. We have 
emerged as the strongest and the freest of the nations in 
the world. But we cannot rest upon the laurels of our past 
accomplishment. The highest peak of attainment lies far 
ahead. We must safeguard and implement our freedoms. 
The Supreme Court decision of 1954 interprets our Con- 
stitution and Bill of Rights as making mandatory this op- 
portunity for every American. It is for us as citizens of this 
great country to clear away every barrier to this growing 
democratic ideal of equal educational opportunity. 


The tremendous challenge before us now is to provide 
the best possible education with complete freedom of inquiry 
on every level—elementary, secondary, and college—for all 
who can profit by it. That the wealthiest nation of the 
world is educating a smaller proportion of its people than 
the second wealthiest nation of the world is a sad com- 


mentary on our civilization. It is poor economics and bad 
judgment for us to allow dollars to stand in the way of 
human development, the greatest of all resources. Thousands 
of communities in our country have inadequate school facil- 
ities, too few teachers, poorly qualified teachers, poorly paid 
teachers. States in which these communities exist should 
provide the funds to bring them up to par. If the state funds 
are inadequate to provide education for all of its young 
people, then adequate funds should be provided by our 
national government. Lack of funds is still preventing half 
of our finest high school graduates from obtaining a college 
education. No one in the United States should be prevented 
from preparing for a profession because he cannot afford 
it or because of racial or religious quotas or barriers of any 
kind. Although Russia is providing the tools of education 
for all of its young people, it is preventing them from learn- 
ing the truth by curtailing the free use of these tools. In 
the United States we are not prohibiting learning by cur- 
tailing freedom to search, but we are failing to provide the 
funds and equal educational opportunity which alone can 
make possible the highest development of all of our citizens. 


At present we are facing the necessity for doubling our 
facilities for college education by 1970, for by that time 
we shall have 6,000,000 students either in college or ready 
to enter college. Assuming that we accept this challenge of 
providing the best possible education for the largest num- 
ber of our young people who can profit by it, what should 
we do now to achieve this ideal? First of all, we should 
make up our mind to put education at the head of the list 
of our necessities and to provide the money it needs. 


Now is the time to begin to pay our elementary teachers 
as much as a carpenter or a skilled mechanic. Six thousand 
a year plus would do the job. Let us begin now by paying 
our high school teachers as much as we pay an accountant, 
an engineer, a department-store head, a shop foreman, or 
a truck driver. Why should half of our high school students 
fail to get proper training in mathematics and physics be- 
cause half of the teachers of these subjects have been at- 
tracted to business and industry at twice their salary as 
teachers? A salary scale of eight to ten thousand a year 
would go far toward solving our problems on the secondary 
school level. 


It has been said that what happens to the colleges and 
universities will happen to the nation. Very soon close to 
100% of all of our business, professional, religious, political, 
and educational leadership will be college-trained. Will it 
be too much for America to pay its college professors twice 
or three times as much as men who operate our machines— 
from twelve to eighteen thousand dollars a year? This salary 
scale would help to induce more of our best qualified 
students to go into teaching, and it would cause to retain 
the better teachers for longer periods of time. With more 
and better teachers classes could be smaller and the quality 
of education much improved. This should reduce the need 
for institutions of correction and release funds now spent 
on delinquency and crime for more and better education. 


Whatever else we may cut out of our national, state, and 
local budgets we should not reduce our proposed expendi- 
tures for education. The educators are far too modest in 
their requests and our political leaders never submit ad- 
equate bills for school purposes on any level. President 
Eisenhower’s education budget should provide for 80,000 
college scholarships and 20,000 graduate scholarships a year 
to be distributed in states where the educational facilities 
are least developed. Even if we think of education exclu- 
sively in terms of material values and consider a four-year 
college education as being worth $100,000 on the average, 
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these national scholarships would be the best possible 
investment. 

In Illinois alone we should provide for 10,000 college 
scholarships each year and these should be renewed an- 
nually until the student graduates or as long as he main- 
tains a creditable scholastic record. This would greatly 
extend educational opportunity for our best high school 
graduates and would help to strengthen the privately 
endowed colleges throughout our state. Moreover, the grant- 
ing of such scholarships would broaden the policies of grant- 
ing scholarships in all colleges as well as the policies of 
admitting students to the professional schools. 

The vast expansion of state and national scholarships is 
the first step in the expansion of educational opportunity 
in higher education; but along with this we must establish 
junior colleges especially in places where college facilities 
are now lacking; and finally, there should be branches of 
state universities to provide four-year college facilities where 
the needs for full college courses are not being met. 

As we broaden educational opportunities by providing 
necessary physical facilities for education with no barriers 
because of race, creed, or financial conditions, we must 
guard and expand the freedom to explore and to expound, 
without which our education becomes barren. The obliga- 
tion of an educated citizen in a democracy is to work toward 
and to exercise a positive philosophy in the advancement of 
civilization—a philosophy directed toward the elimination 


SATTER ON BRANDEIS 


Member Mark J. Satter addressed on April 18 
the Book Luncheon Committee of the Chicago Bar 
Association on recent books on Justice Louis D. 
Brandeis. The event was held to mark the one hun- 
dred anniversary of the late jurist’s birth. 





Established law firm seeks lawyer thoroughly ex- 
perienced in all phases of real estate work, tax 
foreclosures, trusts and corporate organization. 
Good salary and excellent opportunity. Address: 
The Decalogue Society, 180 W. Washington St.. 
Chicago 2, Ill., Box 8011. 











of disease, poverty, ignorance, tyranny, greed, and exploita- 
tion; the promotion of creativeness, order, and decency; and 
the enactment of laws for the building of a free, united, 
and peaceful world in which equal educational opportunity 
for all becomes our first concern. It is men and women with 
the vision of the Decalogue Society of Lawyers who can 
help most toward the achievement of this goal. 








SOCIETY OPPOSES SUNDAY 
CLOSING LAW 


APPROVES HOUSE BILLS NOS. 185, 254, 
AND SENATE BILL NO. 46. 


The Board of Managers of The Decalogue Society 
of Lawyers on the joint recommendation of its legis- 
lation and civic affairs committees approved the 
following statements addressed to: 


The City Council of the City of Chicago 


The Decalogue Society of Lawyers strongly opposes 
the enactment of an ordinance by the City of Chicago 
for the compulsory closing of wholesale and retail 
establishments on Sunday for the following reasons: 
(A) The proposed ordinance is inimical to the plu- 
ralistic culture of the great city of Chicago which 
has for generations maintained a cosmopolitan en- 
vironment reflecting the rich cultural variety of the 
city. (B) The proposed ordinance would abridge 
and infringe upon the present rights of individuals 
to spend Sunday in accordance with their own reli- 
gious traditions or social customs. The several minor- 
ity groups who observe their Sabath on a day other 
than Sunday would be penalized under the proposed 
ordinance. (C) The proposed ordinance would lay 
the foundation and tend to encourage the enactment 
of a multitude of Sunday blue laws which could well 
result in the closing of theaters, the abolishment of 
picnics, the prohibition of althletic contests, and the 
forbidding of any form of entertainment, thereby 


changing Chicago from a popular convention city 
and entertainment center into a puritanical commu- 
nity, causing a serious loss to our industry, a destruc- 
tion of our rich cultural background and a 
deprivation of rights and liberties now enjoyed by 
the citizens of our community. 


To the Illinois General Assembly 

The Decalogue Society of Lawyers recommends 
to the members of the Illinois General Assembly 
the passage of the following proposed legislation: 
(A) House Bill No. 185—An Act to promote the 
public health, welfare, and safety of the People of 
the State of Illinois by securing equality of employ- 
ment opportunity to all persons regardless of race, 
color, religion, national origin or ancestry and to 
create an Illinois Equality of Employment Oppor- 
tunity Commission, etc. (B) House Bill No. 254— 
An Act to amend Section 18-14 of the “The School 
Code” by providing that no state aid claim may be 
filed for any district unless the clerk or secretary 
of the school board executes and files with the 
Superintendent of Public Instruction, on forms pre- 
scribed by him, a sworn statement that the district 
has not discriminated in the employment of teachers 
on the basis of color, creed, race or nationality. 
(C) Senate Bill No. 46—An Act to establish rules of 
fair procedure applicable to Legislative Commissions 
and Committees, 

Reuben Flacks is chairman of the Legislation com- 
mittee. Leonard Leon and Richard L. Ritman are 
co-chairmen of the Civic Affairs committee. 
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MORE ACCLAIM 


The following comments on our choice of President 
Edward J. Sparling for our Award of Merit for 1956 were 
received too late for publication in the last issue of The 
Journal. 


. .. Dr. Sparling has indeed a most distinguished 
record... 
Bartiey C. Crum 
+ . . 


. . . Edward Sparling is a modern miracle worker. As 
President of a downtown college, he refused to go along 
with a discriminatory quota system and without a dollar, 
set out to found a university which—along with high aca- 
demic standards—would practice as well as preach true 
democracy. Roosevelt University was the result. It quickly 
drew to itself students, faculty and sponsors. 


The difficulties which Roosevelt University has faced have 
been many but Dr. Sparling has met them with efficiency, 
fairness and great presence of mind. He has made and is 
making one of the truly notable contributions to our com- 
munity life... 

Paut H. Douctas 
U.S. Senator from Illinois 
* * * 


. . « He is a distinguished educator and administrator 
who has promoted the cause of education for all peoples 
and who has done as much as any educator in our time to 
instill on his campus the true principles of academic 
freedom . . 

Wiuiam O. Doucetas, Associate Justice, 
United States Supreme Court 
. * * 


... Dr. Edward J. Sparling has made a magnificent con- 
tribution to our city, our state, and our nation. He is a dis- 
tinguished educator, who not only understands the academic, 
but the world of every-day affairs. He has been a consistent 
leader and fighter in the ranks of those who believe that 
our youth merit every possible educational opportunity . . . 

Barnet Hopes 
+ + * 


. .. Please extend by congratulations to Dr. Sparling. . . 
Wiuiram G. Stratton, Governor, 
State of Illinois 
. + * 


. .. I have noted with much interest that the Decalogue 
Society of Lawyers is bestowing its annual Award on Dr. 
Edward J. Sparling, founder and President of Roosevelt 
University. Although I am not personally well acquainted 
with Dr. Sparling, I know of him and the splendid work he 
has been doing .. . 

Hersert H. LEHMAN 
* * + 


. .. Dr. Sparling is deserving of this community’s appreci- 
ation and congratulations for his vital part in bringing into 
existence and developing Chicago’s newest University . . . 

James F, Macutre, S. J., President, 
Loyola University 
+ * * 


... The selection of Dr. Edward J. Sparling to receive the 
Award of Merit of the Decalogue Society of Lawyers will be 
applauded in many quarters. Dr. Sparling has consistently 
worked for democracy’s cause and is justly deserving of such 
recognition . . 


Joun T. Retrauiata, President, 
Illinois Institute of Technology 


. .. | am delighted to hear of the Award being given to 
President Sparling. He is a wonderful selection and his 
work has been outstanding . . . 

ELEANOR ROOSEVELT 


. . . Here is an educator whose concern for humanity ex- 
ceeds the ordinary bounds of academic interest. With him 
education is not an end unto itself, but a purposive means 
by which the whole process of democracy, as an experiment, 
may be extended to the various strata of a progressively 
dynamic society. 

Dr. Sparling has enshrined himself in the hearts of the 
people of Chicago by a magnificent display of educational 
statesmanship, as well as by his objectivity in transplanting 
integration into a practical useful reality .. . 

Joun H. Senestacke, Publisher and Editor, 
Chicago Defender 


* * * 


. . . Dr. Edward J. Sparling, as President of Roosevelt 
University, has attained distinction as an educator, particu- 
larly, in his endeavor to make the opportunity for higher 
education more readily available. The 1956 Award of Merit 
bestowed upon Dr: Sparling by The Decalogue Society of 
Lawyers is well deserved recognition of his outstanding 
services to youth and to the general welfare of the people .. . 

James G. Tuomas, President, 
Illinois State Bar Association 


* * * 


. .. Stanford is proud that one of its alumni, Dr. Edward J. 
Sparling, is to receive the 1956 Award of Merit of the 
Decalogue Society of Lawyers for outstanding service to the 
cause of democracy and the general welfare of the people. 
Dr. Sparling’s long service to his community, to his country, 
and to the cause of civil rights marks well his fitness to join 
the distinguished company formed by the previous recipients 
of the Award of Merit... 

J. E. Wattace Sterine, President, 
Stanford University 
* * * 


...1 am happy to hear that you are honoring Dr. Sparling 
for his service to the great Chicago metropolitan area. He 
has developed a unique institution and is deserving of the 
honor which you show him .. . 

Eart WARREN, 
Chief Justice of the United States 





AWARD FOR JUDGE FELDMAN 


Member Judge Hyman Feldman of the Municipal 
Court was the recipient of the Open Door Award from 
Portal House of the Chicago Committee on Alcohol- 
ism. Awards are presented each year for contributions 
made to better public understanding of the problem 
of alcoholism. 





JOSEPH L. NELLIS 
Member Joseph L. Nellis of Washington, D.C. has 
been appointed special counsel to the United States 
House of Representatives Special Committee on Small 
Business. Hearings will be held in various cities in 
the United States, including Chicago. 
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Summary of Recent Decisions in Illinois Probate Law 
By NAT M. KAHN 


Member Nat M. Kahn is a member of the Board of 
Governors of the Illinois State Bar Association and 
a frequent writer and lecturer on probate law. 


Four recent important decisions of Illinois courts of review 
merit special comment. In re Estate of Day, 7 Ill. 2d 348, 
131 N.E. 2d 50, overrules all prior decisions of the 
Supreme Court of Illinois covering a period of over 100 
years and now holds that it is proper to prove a testator’s 
intention to marry a named beneficiary by parol evidence 
although the will mentions nothing about the prospective 
marriage, and that the will is not revoked by the testator’s 
subsequent marriage. 


In Bradley v. Fox, 7 Ill. 2d 106, 129 N.E. 2d 699, the 
Supreme Court reversed the fairly recent case of Welch 
v. James, 408 Ill. 18. The Supreme Court in Bradley v. Fox 
held that when one point tenant murders the other, the 
survivor does not acquire the interest of the decedent of 
the murdered joint tenant. The reasoning of the court 
was based squarely on a public policy but ancient prin- 
ciple, namely that one should never be permitted to profit 
by his own wrong. 


Belfield v. Coop, 8 Ill. 2d 293, 134 N.E. 2d 249, involved 
a will contest. The Supreme Court overruled its previous 
holdings that a presumption of undue influence would 
arise if the chief beneficiary prepares or participates in 
the preparation of the decedent’s will even without the 
existence of a fiduciary relationship. In this case the 
Supreme Court held that the presumption of undue influ- 
ence under these circumstances would not apply unless 
the beneficiary abused a fiduciary relationship. The court 
also held that a tape recording of the conversations that 
took place when the testator executed his will is admis- 
sible in evidence after a proper foundation is made. 


In re Estate of Garner, 8 Ill. App. 2 41, the court by way 
of dictum followed the earlier Appellate Court case of 
In Re Estate of Cohen, 279 Ill. App. 605, that where an 
attorney acts as an attesting witness to a will and then 
represents the executor, although the attorney is a com- 
petent witness to the execution of the will, he will be de- 
prived of his compensation as attorney for the executor. 
This principle was also applied in the more recent case of 
In re Estate of George, 11 Ill. App. 2d 359, 137 N.E. 2d 
555 which was decided after the following summary was 
prepared. 


SupREME Court oF ILLiNo1s DeEcIsIONs 
Sterling v. Dubin, 6 Ill. 2d 64, 126 N.E. 2d 718. Mental 
ability of a decedent to transact ordinary business affairs of 
life is not conclusive as to testamentary capacity, if at same 
time, the decedent may have insane delusions as to natural 
objects of his bounty. The evidence warranted a finding that 
the decedent’s wife was the victim of such an insane delu- 
sion. It was reversible error for the trial court to refuse to 

instruct the jury on the question of insane delusions. 
Laleman v. Crombez, 6 Ill. 2d 194, 124 N.E. 2nd 489. A 
separation agreement between husband and wife contained 
a clause releasing the husband from all her rights of sup- 
port. Ordinarily this renders the entire agreement void. 
Upon the death of the wife, her surviving husband, who 
retained the benefits of the separation agreement, was bound 


by that portion of the agreement as to the surrender of all 
his rights against her estate. 

Lotta v. Lotta, 6 Ill. 2d 397, 129 N.E. 2d 153. In a suit by 
sons to establish a resulting trust in real estate held in their 
father’s name at his death, the dead man’s statute prevented 
the sons from testifying, even though they attempted to 
make the defendants parties in some other capacity than as 
devisees of their deceased father. The Supreme Court in 
this case held that the defendants were actually defending 
the case as devisees. (In this connection see the successful 
maneuver in Kernott v. Behnke, 311 III. App. 389, 36 N.E. 
2d, 575). When the defendants cross examined the plaintiffs 
they did not waive the dead man’s statute. 

Blancett v. Taylor, 6 Tl. 2d 434, 128 N.E. 2d 916. In par- 
tition sales, which, by analogy can be applicable in proceed- 
ings to sell a decedant’s real estate to pay claims, where the 
sale is objected to, the objectors asking a resale should 
bring the money into court, or make an advance bid, or 
give a guaranty or bond that there will be no loss on a 
resale. 

Remillard v. Remillard, 6 Ill. 2d 567, 129 N.E. 2d 744. A 
widow was devised a life estate in real estate under her 
husband’s will. She continued to reside in the property 
without renouncing the will, and she could not assert a 
homestead interest in the property. 

Bradley v. Fox, 7 Ill. 2d 106, 129 N.E. 2d 699. Where one 
joint tenant murders the other, the right of survivorship is 
destroyed. (Welch v. James 408, Ill. 18 overruled). 

Ptaszek v. Konczal, 7 Ill. 2d 145, 130 N.E. 2d 257. In a 
combined action in equity to set aside a conveyance of real 
estate by a decedent and to enjoin the probate of this will 
on grounds of lack of mental capacity, the deed was set 
aside. However, it was held that equity had no jurisdiction 
to enjoin the admission of a will to probate. The right to 
contest a will is purely statutory and the statute specified 
the exclusive remedies, first to object to the admission of 
the will to probate and then to file a will contest action. 

Estate of Day, 7 Ill. 2d 348, 131 N.E. 2d 50. This land- 
mark decision overrules all prior decisions that required a 
testator’s intention to marry to be stated in his will to pre- 
vent its revocation by his subsequent marriage. In this case 
the testator mentioned his future wife by name only and, 
under the Day case, it is now proper to prove the testator’s 
intention to marry her by parol evidence dehors the will, 
and if so proven, the will is not revoked by the testator’s 
subsequent marriage. 

Caracci v. Lillard, 7 Ill. 2d 382, 130 N.E. 2d 514. Although 
a testator referred in her will to her personal estate and 
“personal property” throughout her will, where she also 
used the words “devised and bequeathed” and gave her 
executor power to rent, mortgage and repair “any and all 
personal property which becomes a part of my estate at the 
time of my death,” the court construed the will as disposing 
of both personalty and real property particularly where this 
construction was supported by the circumstances surround- 
ing the testator at the time she made the will and also by 
the presumption against intestacy. 

Estate of Liechtenberg, 7 Ill. 2d 545, 131 N.E. 2d 487. The 
right to inherit is statutory and may be given or taken away 
at the discretion of the legislature. While an adopted child 
may inherit from his natural parents and also from his 
adoptive parents, if the child is readopted by his natural 
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parents, the statute makes no provision for inheriting from 
his former adopting parents. 

Heideman v. Kelsey, 7 Ill. 2 601, 131 N.E. 2d 531. Where 
there is no issue as to the decedent’s heirship, in a will con- 
test it is reversible error to instruct the jury that the con- 
testant was the daughter and sole heir of the decedent. This 
was an indication by the trial court that the decedent’s sole 
heir should inherit his property. When the pleading raised 
no issue as to when the will was executed, it is reversible 
error to permit a handwriting expert to testify that the will 
was not executed on the date it bore and to instruct the 
jury relative thereto. In a will contest a lay witness may 
state his opinion whether the testator had the mental capac- 
ity to know the value and extent of his property. 

Estate of Schureman, 8 Ill. 2d 125, 133 N.E. 2d 259. Be- 
quests to a Masonic Temple building corporation whose 
purposes are the maintenance of the building for the Order 
are not charitable within the meaning of Section 28 of the 
Inheritance Tax Act. All exemptions are strictly construed. 
An organization to qualify as a charitable body must engage 
in activities of concrete practical objective charity, mani- 
fested by things actually done for the relief of the unfoitu- 
nate or in some work of practical philanthropy as contrasted 
with things done from the sentimental or ethical standpoint. 

Allendorf v. Elgin, Joliet & Eastern Railway Co., 8 Ill. 2d 
164, 133 N.E. 2d 288. Section 2 of Injuries Act is invalid in 
precluding Illinois courts from acquiring jurisdiction of 
death actions arising outside Illinois. Insofar as section 2 of 
the Injuries Act prevents bringing actions within this State 
to recover damages for wrongful acts resulting in death, 
committed without the State, such as actions under the 
Federal Employers’ Liability Act, it is invalid as being con- 
trary to article VI of the United States Constitution. 

Butler v. O’Brien, 8 Ill. 2d 203, 133 N.E. 2d 274. Where a 
will is contested on grounds of both testamentary incapacity 
and undue influence, and the jury returns a general verdict 
against the will, the verdict will be sustained if the evidence 
is sufficient on either charge. 

Bergdahl v. Stiers, 8 Ill. 2d 257, 133 N.E. 2d 280. A 
devise for life and at her death—shall become the property 
of my heirs in body then living was a devise to a class, not 
limited to the testator’s children, and its members were to 
be determined at the death of the life tenant, and would 
include any lineal descendant of the testator including his 
grandchild. The language my heirs in body then living evi- 
denced the testator’s intention to use the word then as an 
adverb of time, referring to the preceding phrase as her 
death and not as a word of reference. 

Metzger v. Mowe, 8 Ill. 2d 274, 133 N.E. 2d 19. Rule 25 
of the Supreme Court rules that went into effect on January 
1, 1934 as to the order of proof in a will contest means 
exactly what it says. The contestant first proceeds and then 
the proponent. This rule did not change any substantive 
law. Under the rule if the contestant does not first prove a 
prima facie case his suit will be dismissed. 

Belfield v. Coop, 8 Ill. 2d 293, 134 N.E. 2d 249. In another 
landmark decision, the Supreme Court held that a presump- 
tion of undue influence cannot arise unless the beneficiary 
abuses the fiduciary relationship he bears to the decedent 
and the beneficiary prepared or procures the preparation or 
participates in the preparation of the will. The court over- 
ruled all language in previous decisions that a presumption 
of undue influence arises if the beneficiary is not in a fidu- 
ciary relationship to the decedent but nevertheless prepares 
or participates in the preparation of the will. Upon a proper 
foundation being laid as to technical physical preparation 
and performance, a tape recording is admissible of the con- 
versations by the testator and other persons present when 
he executed the will. This tape recording is a “mechanical 
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witness.” Where the interests of beneficiaries are separate 
and no conspiracy is charged, it was reversible error to 
admit admissions of one beneficiary that were strongly in- 
dicative of undue influence and lack of testamentary 
capacity. 

Sellers et al. v. Archer et al., 8 Ill. 2d 371, 134 N.E. 2d 264. 
A grant to an unmarried boy, with the remainder over to the 
“heirs of his body” does not violate the rule against per- 
petuities or accumulations even though he may never marry 
or have “heirs of his body.” The testator’s will did not re- 
quire any income to be accumulated. The grant did not 
violate the rule against perpetuities. The remainder interest 
will vest, if at all, no later than at the death of a life in 
being. 


APPELLATE Court OF ILLINOIS DECISIONS 


Clark v. Bazzoni Co., 7 Ill. App. 2d 334, 129 N.E. 2d, 435 
(Ist Dist.). Plaintiff brought a personal injury action 
against the Administrator of the estate of deceased truck 
driver and his employer (a living person). Notwithstanding 
the dead man’s statute, plaintiff was permitted to testify. 
The court instructed the jury that the plaintiff's testimony 
should be limited only against the employer and was not 
binding against the estate of the deceased truck driver. 


Estate of Wolz, 7 Til. App. 2d 517, 130 N.E. 2d 116 (4th 
Dist.). Under Section 330 of the Probate Act relating to 
appeals, it is jurisdictional that the costs of the appeal must 
be paid within 20 days from the entry of the order from 
which the appeal is taken. If an order is entered for extend- 
ing the time of the filing and approval of the appeal bond, 
it is advisable to either pay the costs of the appeal within 
the 20 day period or the order of extension should also 
cover the payment of costs within the extended period. 

Estate of Garner, 8 Ill. App. 2d 41, 130 N.E. 2d 219 (1st 
Dist.). Under Illinois Law there is no requirement that 
attesting witnesses should witness a will in the presence of 
each other. The attorney for the proponents was also an 
attesting witness, but this participation in the hearing did 
not disqualify him as a witness in the hearing to admit the 
will to probate. 

Harris Trust and Savings Bank, 8 Ill. App. 2d 61, 130 
N.E. 2d 211 (1st Dist.). In a will construction suit attor- 
neys’ fees, if allowed, are generally chargeable only against 





——2 ae S 





April - May, 1957 


THE DECALOGUE JOURNAL 


Page I! 





the property or fund in dispute. (Leave to appeal denied). 

Estate of Mary E. Dillman, 8 Ill. App. 2d 239, 131 N.E. 
2d 634 (4th Dist.). Although a husband survived his wife 
by only a few hours, the administrator of his estate was 
entitled to the allowance of a surviving spouse’s award as 
it was a right vested in the surviving husband. Under Rev. 
Ruling 83, 1953—1 C B 395, amounts paid to a surviving 
spouse during the period of administration may qualify for 
the marital deduction if the award is a vested property 
right. 

Estate of O’Donnell, 8 Tl. App. 2d 348, 132 N.E. 2d 74 
(1st Dist.). A beneficiary of testamentary trust filed a claim 
against the estate of decedent, alleging the failure of de- 
cedent as trustee to invest the trust fund as directed by 
trustor, and the claim was for interest on the trust fund. 
The claim was an action at law and not a suit in equity, 
and the beneficiary was entitled to a jury trial, and the 
fact that decedent was trustee did not convert the claim 
into a suit in equity. The defense of laches is not available 
in action at law. 

Estate of Pinsky, 8 Ill. App. 2d 386, 132 N.E. 2d 31 (1st 
Dist.). On an appeal from Probate Court to Circuit Court, 
the latter must try the case de novo and pass upon merits 
of case, and the Circuit Court is without jurisdiction either 
to affirm or reverse the judgment of Probate Court. 

Molner v. Silbert, 8 Ill. App. 2d 388, 132 N.E. 2d 36 (1st 


Dist.). When a will directs payment of testator’s “just debts 
and funeral expenses,” generally this does not include ex- 
penses of administration and surviving spouse’s award as 
these obligations accrue after the testator’s death. Trust “A” 
was created for the benefit of the widow. Trust “B” was 
created for the benefit of others, and Trust “B” was charge- 
able with Illinois Inheritance Taxes against the beneficiaries 
under Trust “B” and Trust “B” was also chargeable with 
Federal Estate Taxes on the entire estate. The will was 
silent as to the payment of administration expenses and 
surviving spouse’s award. These were held by the court 
to be chargeable entirely against Trust “B”. (Leave to 
appeal denied.) 

Shine v. Wabash Railroad Co., 8 Ill. App. 2d 521, 132 
N.E. 2d 41 (3rd Dist.). Under Section 2 of the Guardian 
and Ward Act in effect in 1931 (Section 133 of Present 
Probate Act), the appointment of a guardian for the estate 
of a minor was void when the petition for the appointment 
showed on its face that the minor neither had property 
located in the county or resided in the county of the Probate 
Court that appointed the guardian. These requirements are 
jurisdictional. When the minor became of age he could 
disregard the settlement authorized by the Probate Court 
that was subsequently paid. In his new suit he recovered a 
judgment of $50,000.00. (Leave to appeal denied). 

Raser v. Johnson, 9 Ill. App. 2d 375, 132 N.E. 2d 819 (2nd 
Dist.). A testamentary trust was created to pay for the hos- 
pitalization or medical supplies of worthy persons residing 
in a specified city who in the judgment of the trustee would 
be unable to pay same. The Court held that this was a 
valid charitable trust. 

McCarthy v. McCarthy, 9 Ill. App. 2d 462, 133 N.E. 2d 
763 (1st Dist.). The Probate Court has jurisdiction to enter 
an order authorizing the conservator of an incompetent 
person’s estate to enter into a settlement with a person who 
thereupon reconveyed to the incompetent property previ- 
ously transferred to him by the incompetent, and this per- 
son also released all his rights under the will of the incom- 
petent. After the latter’s death, the other person was held 
to be bound by the settlement. His release of his rights under 
the will given during the lifetime of the incompetent was 
similar to the release by an heir presumptive of his expect- 


ancy which operates as an extinguishment of the right of 
inheritance which is cut off at its source. 

Estate of James, 10 Ill. App. 2d 232, 134 N.E. 2d 638 
(3rd Dist.). Probate Court has jurisdiction to allow execu- 
tor’s and attorney’s fees in a will contest. In allowing these 
fees, the court is not bound to accept opinions of witnesses 
as conclusive, but should consider its own knowledge of the 
value of these services. A decedent’s estate is not bound to 
pay expert witnesses any fees in excess of statutory fees for 
witnesses. (Petition for leave to appeal filed). 

Ramsay v. Ramsay, 10 Tl. App. 2d 459, 135 N.E. 2d 172 
(1st Dist.). The Probate Court does not have jurisdiction to 
establish a trust as to real estate. The holding of the court 
that the Probate Court does not have jurisdiction to estab- 
lish a trust in personal property is in conflict with cases that 
hold the Probate Court has jurisdiction to establish Equit- 
able title to personal property. (See Skidmore v. Johnson, 
334 Ill. App. 347, Est. of Jarmuth, 329 Ill. App. 619, Illinois 
Bar Journal, Feb. 1952 P. 284). 


FEDERAL Court DECISIONS 
Jones v. Schellenberger, 225 Fed. 2d 784 (C.C.A. 7th). 


A partnership agreement provided that the surviving partner 
should acquire ownership of all the partnership assets free 
of the claims of the estate of the deceased partner. This pro- 
vision was upheld as a valid one. The court followed Lynch 
v. Ilg, 348 Ill. App. 545, 109 N.E. 2d 362 (1st Dist.). (Leave 
to appeal denied in Lynch v. Ilg.). 

Danning v. Lederer, 222 Fed. 2d 610 (C.C.A. 7th). A 
trustee for a bankrupt does not acquire his interest under 
a spendthrift trust. 





Applications for Membership 


Favit Davip Berns, Chairman Membership Committee 
APPLICANTS SPONSORS 
Marvin H. Barish Ben Goldberg 
Lou Goldberg 
Favil David Berns 
Benjamin Weintroub 
Harold M. Nudelman 
Favil David Berns 
Allen H. Dropkin 
Favil David Berns 
Reginald J. Holzer 
Favil David Berns 


Ralph M. Bernstein 
M. Robert Bogolub 
Marshall L. Burman 
James P. Chapman 


Stanley H. Levin 
Herman A. Kole 
Norman J. Garfinkel 
Philip Teinowitz 
Favil David Berns 
Michael Levin 
Favil David Berns 
Reuben S. Flacks 
Bruce E. Clorfene 
Favil David Berns 
Marvin M. Victor 
Reuben S. Flacks 
Bruce E. Clorfene 
Favil David Berns 


Benjamin Weintroub 


Ben J. Rosenthal 


Samuel E. Saruk 


Melvin Kanter 

Laurence Sherwin Robbins 
Elias Levin 

Melvin A. Weinstein 
Theodore Berger 


Meyer Weinberg 
David H. Feldman 


Bernard L. Goodman 
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Decalogue Awards to Holzer and Schatz 


Messrs. Reginald J. Holzer and H. Burton Schatz, 
whose services to our Society in 1956 merited special 
recognition, will receive their inter-organization 
awards of commendation at our annual meeting the 
evening of May 14 at the Chicago Bar Association, 
29 South LaSalle Street. 


The awards are bestowed annually upon members 
for outstanding contribution to the Society’s welfare 
during the preceding year. Biographical sketches 
of the 1956 recipients of the honor follow: 





REGINALD J. HOLZER 


Member of our Board of Managers, Reginald J. 
Holzer, was born in Chicago in 1927. He is a grad- 
uate of the Avondale Elementary School and Roose- 
velt High School of the latter of which he was presi- 
dent of his graduating class. He is Ph.B University 
of Chicago, 1948. 

Holzer served in the U. S. Air Force as an instruc- 
tor in flying. He received his LL.B. from the Chicago 
Kent College of Law and was admitted to the Illinois 
Bar in 1951. 

He served as technical adviser on legal matters 
to the Illinois Commerce Commission and drafted the 
new Illinois Grain Warehouse Act and Amendments 
to the Illinois Personal Property Act. 

Holzer is active in the 34th Ward Regular Repub- 
lican Organization; he was founder and first presi- 
dent of the Northwest Side Young Republicans. 

He has served as a volunteer speaker for the 
National Conference of Christians and Jews. In 1952 
and 1953 he was a fund raising chairman for the 
National Red Cross in the Logan Square District 


and is a member of the Board of Directors of the 
Greater Logan Square YMCA. He is active in the 
Beth-El Jewish Congregation and the Humboldt 
Boulevard Temple. He is a member of the Board of 
Trustees of the Congregation Shaare-Zedek. 


Holzer resides with his wife Estelle, and daughter 
Audrey Gay at 6717 Central, Lincolnwood, Illinois. 









a a Bish 
H. BURTON SCHATZ 


Member of our Board of Managers H. Burton 
Schatz was born in Chicago in 1908. He is a graduate 
of John Howland Public School and John Marshall 
High School. He received his L.L.B. degree from the 
John Marshall Law School in 1929 and was admitted 
to the Illinois Bar in 1930. In 1952 Schatz was ad- 
mitted to practice before the United States Supreme 
Court. 

Schatz is a veteran of the B’nai B’rith organization 
in the middlewest. He is a past president of the Gar- 
field Park Lodge and a past president of the B’nai 
B’rith Council of Greater Chicago. 

He is a charter member of The Decalogue Society 
of Lawyers and has served with distinction on all 
of our Society’s major committees. In 1934 Schatz 
acted as secretary of our organization. 

He is executive Vice-President of Temple Beth-E], 
a member of leading Bar associations and active as 
a civic worker in several communal organizations in 
this city. 

Schatz resides with his wife Olivia, daughter 
Annette, and son Jeffrey at 6515 North Rockwell 
Street. A married daughter, Barbara (Mrs. Joseph 
Rogus), lives in Chicago. 
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NOTES ON DEPORTATION PROCEDURE 


By WILLIAM GREENHOUSE and JOHN M. WEINER 


Member William Greenhouse specializes in immi- 
gration practice. Member John M. Weiner is execu- 
tive director of the Chicago Hebrew Immigrant Aid 
Society. 


There are both qualitative and quantitative restric- 
tions of entry of aliens into the United States. The 
statute governing deportation is the one commonly 
referred to as the McCarran-Walter Act, otherwise 
referred to as the Immigration and Nationality Act 
of 1952, as amended (Public Law 414, 82nd Con- 
gress, Chapter 477, 2nd Session, H. R. 5678—66 
Stat. 163). 


An alien seeking admission into the United States 
may be excluded at the border or he may be admitted 
under bond and his right to admission administra- 
tively determined. 


Quantitatively he is subject to the quota system 
which states that admission into the United States is 
based on the “national origins” theory’, which is 
one-sixth (1/6th) of one per cent of the number of 
persons of their national origin who were in the 
United States in 1920. (See PL 414 Sec. 202). With- 
in the quota system itself, there are four preferences: 


(See PL 414 Sec. 203). 


(a) those urgently needed for public welfare by reason 
of their skill and training, 

(b) those who are parents of U.S. citizens who are over 
a 

(c) a spouse or unmarried minor children of resident 
aliens, 

(d) a brother, sister, or adult or adopted children of 
United States citizens. 


Temporary visitors, such as students, migrant 
workers, and visitors for pleasure, are subject to cer- 
tain regulatory procedures. 


Here are a few examples of annual immigration quotas: 














Latvia 235 
Lithuania 384 
Poland 6,448 
Germany 25,814 
Great Britain 65,361 





Those seeking admission for permanent residence 
are carefully screened by the American Consul located 
in their native country, and are qualitatively selected 
on the basis of position on the waiting list. 


Once an alien is admitted into the United States, 
under whatever reason, there are many statutes and 
regulations which can result in his eventual deporta- 
tion. It must be borne in mind that the Immigration 
and Nationality Act is further complicated because 
of its dual administration by the United States Con- 
sular Service and the Immigration and Naturalization 


Service, both of these agencies acting independently 
of each other. In fact, the statute specifically provides 
that the mere issuance of a visa by a United States 
Consul abroad does not guarantee the immigrant’s 
admission into the United States by the Immigration 
and Naturalization Service. (Ref: See Sec. 221 (h)). 


mye 





WILLIAM GREENHOUSE 


Although appellate procedures are provided for in 
the case of an adverse decision by the Immigration 
Service, there are, unfortunately, no appellate rem- 
edies for an adverse ruling by a United States Consul. 
This has been termed an anomaly and is probably the 
only instance in American jurisprudence wherein no 
appellate relief is available. (See Ulrich vs. Kellogg 
30 F2D 984; Certiorari Denied 279 US 868: Refusal 
to Issue Immigration Visa Held Not Reviewable). 


There are approximately 130 statutory grounds 
upon which an alien may be deported. The deporta- 
tion procedure is commenced by the issuance of an 
order to show cause, which briefly informs the alien 
of the alleged violations and requires him to appear 
at a hearing before a Special Inquiry Officer upon 
seven days’ notice. 

A case is brought to the attention of the govern- 
ment under various procedures, such as requirement 
for alien registration, the alien is arrested on a state 
charge and his illegal status is picked up on the 
screening. Sometimes a disgruntled associate informs 
and sometimes the alien applies for some relief or for 
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citizenship. Upon receipt of a probable case the in- 
vestigation section of the Immigration Service usually 
calls in the alien, obtains a signed sworn statement 
from him which serves as a basis for commencing 
deportation proceedings. 


At any time prior to, or after the deportation pro- 
ceedings have been instituted the alien may be ar- 
rested upon a warrant of arrest and may be released 
upon bond in amounts varying from $500.00 and 
upwards, the usual bond being in the amount of 
$1000.00. 

Deportation hearings are held before Special In- 
quiry Officers and by statutory definition a Special 
Inquiry Officer means any Immigration Officer who 
the Attorney-General deems specially qualified to con- 
duct specified proceedings required by the Act. (See 
Sect. 101 (b) (4)). Former personnel practices per- 
mitting experienced immigration employees but with- 
out legal training to serve as Special Officers have 
been abolished and under present regulations all 
Special Inquiry Officers are qualified members of 
the bar. 


At the hearing before the Special Inquiry Officer 
the alien is required to plead to the order to show 
cause, i.e., either admit or deny the allegations of 
the government. If the government’s allegations are 
admitted the Special Inquiry Officer may then and 
there issue a final order of deportation and request the 
alien to waive his rights of appeal. If the alien denies 
the charges the matter immediately goes into a hear- 
ing on the contested issues. At this time a govern- 
ment examining officer presents pertinent evidence 
to the Special Inquiry Officer and the alien is given 
an opportunity to contest the government’s position 
in the usual manner by retaining counsel and calling 
witnesses on his behalf. (See Sect. 242 (b)). These 
proceedings are not governed strictly according to the 
evidentiary rules of the State or Federal Courts. 
Hearsay evidence is admissible; documents held 
inadmissible in Courts of Law are deemed proper in 
these proceedings? °. 


If good cause is shown a short continuance may 
be granted, but in no case are continuances routinely 
granted. 


At the conclusion of the hearing if the Government 
has failed to make a prima facie case, additional 
charges may be lodged by merely reading into the 
Record additional grounds for deportation. If re- 
quired, a short continuance may be obtained to pre- 
pare adequate defense to the additional lodged 
charges. 


The testimony adduced at this hearing is tran- 
scribed but this transcription does not include oral 
arguments of either side. 


At the close of the case within a relatively short 
time the Special Inquiry Officer hands down a writ- 
ten decision disposing of the case either by ordering 
deportation, together with other discretionary relief 
available, such as suspension of deportation, volun- 
tary departure, pre-examination, withholding of de- 
portation for fear of physical persecution or other 
appropriate action. 


If the case warrants the Special Inquiry Officer 
has the authority to dismiss or terminate the pro- 
ceedings entirely. 


After the service of a written decision by the 
Special Inquiry Officer an appeal may be filed within 
10 days of receipt of the order and payment of a fee 
of $25.00. 


The entire file is then transmitted to Washington 
to the Board of Immigration Appeal at which time 
oral argument or a written brief may be submitted. 


The Board of Immigration Appeals may affirm, 
reverse or send the case back for further proceedings. 

Assuming a final order of deportation is entered 
and approved by the BIA and administrative pro- 
cedure has been exhausted then a judicial review is 
presently available in Federal Courts, either under the 
Declaratory Judgment Act (See 2201 Title 28; and 
Sec. 360 (a) PL 414), or the Administrative Pro- 
cedures Act of 1946 (5 U.S.C., Section 1009, section 
10). In addition thereto a review of the orders of de- 
portation is available under the writ of habeas corpus 
(this presumes the alien has been surrendered, is in 
custody and is awaiting deportation). Naturally, the 
advantage of the former procedure is that the depor- 
tation proceedings may be judicially protested with- 
out the alien being in custody. Pedreiro vs. Shaugh- 
nessy, 349, U.S. 48 (1955)—213 F 2(d) 768, 2nd 
Circuit, 1954). 

Suit might be commenced in the judicial circuit 
where the alien resides and the defendant is usually 
the District Director of Immigration who has entered 
the order of deportation. The relief sought may be 
an injunction against proceeding with deportation 
order and a prayer for relief seeking judicial review 
on the ground that the order of deportation is arbi- 
trary, capricious and contrary to law. Under this judi- 
cial review the Courts are particularly interested in 
whether or not the alien received a fair hearing, 
whether there is sufficient evidence to support the 
Findings of Fact entered by the Special Inquiry 
Officer and whether or not errors of law or misinter- 
pretations of law were committed. Any errors creep- 
ing into the administrative hearing must be objected 
to or otherwise they are deemed waived. Mere errors 
without a showing of prejudice to the alien are over- 
looked by the Courts. The Court will not review 
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the denial of discretionary relief unless such denial 
is arbitrary or capricious. 

Ordinarily the alien is ultimately deported to a 
country designated by him, or to the country from 
which he last entered the United States, or to the 
country of his birth, or to one willing to receive him. 
(Sec. 243 PL 414). 

With the change of jurisdiction in some European 
countries a problem may develop as to where, i.e., 
what country, is the alien’s proper domicile, and to 
which country the alien should be deported. 

After deportation order has been entered, upon a 
proper showing of good cause and payment of a 
$25.00 fee a Motion requesting stay of deportation 
may be entered. 

Under Section 243 (h) of the Immigration and 
Naturalization law, the alien may file a Motion re- 
questing the attorney general to withhold deporta- 
tion for the reason that the alien fears “physical per- 
secution at the hands of the government” to which 
the deportation is planned. 

Upon filing of this motion a new hearing is held 
to permit the alien to support his motion. This motion 
has been generally interpreted to mean the alien 
must fear physical persecution at the hands of the 
government in power and a fear of injury or perse- 
tion at the hands of a strong minority group does 
not qualify the alien under this section. 

If an alien has been ordered deported he may not 
re-apply for entry into the United States within one 
year unless permission is granted by the attorney 
general. However, voluntary departure, if granted, 
does not become a stigma on the alien’s immigration 
file. Voluntary departure means that an alien who 
admits deportability under the various grounds may 
be allowed to leave the shores of the United States 
at his own expense within a reasonably short time. 
This grant of voluntary departure is discretionary 
and will not be yielded if the alien has a criminal 
record, has been found guilty of subversive activities, 
has a narcotic stigma or has been found to be im- 
moral under its varying meanings. 

If the alien has been granted the right of voluntary 
departure and does not leave within the alloted time 
this privilege may then be withdrawn by the govern- 
ment and the alien deported in the usual manner. 

If the alien has resided in the United States for 
seven years he may request suspension of deportation 
by the government and will be given a hearing on 
this petition. The filing fee is $25.00 and there are 
certain minimum requirements for establishing eligi- 
bility under this section, such as 

(a) extreme and unusual hardship to alien or 

citizen member of his family 

(b) good moral character 


As a matter of policy these applications for suspen- 
sion of deportation are carefully scrutinized and not 
liberally granted. 

A typical example is as follows: 

An alien who had lived in the United States since 
1918 as a legally admitted permanent resident and 
had married and had raised five children, two of 
whom were in the Army, finally applied for citizen- 
ship in 1954. 

In 1952 he left the United States for Mexico for 
a week’s visit and therefore under the Immigration 
and Nationality Act this constitutes a new entry. 

In the course of processing this petition for natu- 
ralization it was discovered that he had been con- 
victed of a felony under Section 241(a) (1) of the 
Immigration and Nationality Act, which conviction 
involved moral turpitude The Immigration Service 
immediately transferred the file to the investigation 
section and a deportation proceeding was com- 
menced with the purpose of deporting the alien. 

At this point he sought legal advice. Subsequently 
hearings were held, an order of deportation was en- 
tered on the ground of moral turpitude. An appeal 
was taken to the Board of Immigration Appeals in 
Washington, D.C., which confirmed the order of 
deportation. The strict letter of the law properly 
found for deportation in this case. 

Thereafter a petition was filed under 212(c) of 
the Immigration and Nationality Act nunc pro tunc, 
adjustment of immigration status, which is a request 
to the Attorney General to exercise discretion in the 
case of an alien who is lawfully admitted for per- 
manent residence and leaves the United States vol- 
untarily and temporarily, and who returns to a 
lawful unrelinquished domicile of seven consecutive 
years. 

We were thus given an opportunity to have the 
strict letter of the law waived to alleviate an extreme 
and unusual hardship in this case. After a full hear- 
ing the petition was granted, the alien restored to 
his previous rights and he then proceeded to obtain 
citizenship. 

Other relief available to the alien is pre-examina- 
tion, which may be utilized where the original entry 
is unlawful or the alien has overstayed his original 
period of legal visitation. If granted the alien usually 
undergoes investigation and investigatory processing 
prior to leaving the country, and usually makes a 
1-day trip to Canada where a visa is issued to him. 
However, pre-examination privileges are limited to 
only those who can show that a visa under their par- 
ticular quota is immediately available and then only 
upon receiving a written invitation from the United 
States Consul in Canada. The procedure of pre- 
examination has given rise to a popular misconcep- 
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tion that where an alien is in jeopardy of deportation 
he may solve his problems “by going to Canada”. 
In actual practice, however, an alien in jeopardy of 
deportation will not be granted admission by the 
Canadian authorities without first having detailed 
documentation accepted by the Immigration Service 
as well as the United States Consular Service. In fact, 
the Canadian authorities permit the temporary ad- 
mission of the alien upon the condition that such 
alien is in possession of documents issued by the 
Immigration Service indicating that in the event his 
visa is denied he will be allowed to re-enter the United 
States thereby assuring the Canadian authorities that 
the immigrant will not become a responsibility of 
the Canadian government. 

Under certain circumstances a bill in Congress 
may waive any statutory defects or disabilities to 
legal admissibility. 

Where the grounds of deportation are the com- 
mission of a crime such grounds may be vitiated by 
either a gubernatorial or presidential pardon. In cer- 
tain criminal cases where a finding of guilty renders 
the alien subject to deportation the presiding judge 
at the trial, or within 30 days after judgment, may 
enter an order into the record recommending that 
the defendant not be deported. This recommendation 
of the court is binding upon the Immigration Service. 

Where the government seeks deportation and the 
alien claims citizenship of the United States under 
whatever concept, the alien has the right under Sec- 
tion 360 of the Immigration and Nationality Act of 
1952, to have a judicial declaration in a United States 
District Court of his rights to citizenship, provided 
such action is brought within five years after an ad- 
ministrative denial of such right. 


1The term “national origin” is often misunderstood by 
those who are unfamiliar with our immigration system. 
As a rule every quota immigrant is chargeable to the 
quota area in which his place of birth is located. Thus, 
for example, a person born in Rumania of Rumanian 
parents who emigrates to England when a mere child of 
five years and resides in England for half a century ac- 
quiring British citizenship, is assigned to the Rumanian 
quota waiting list. 
The application for an American visa by such an individ- 
ual would mean an extended waiting period from twelve 
to fifteen years approximately. However, natives of 
Britain could receive an American visa within a matter 
of several months. Hence, geography rather than per- 
sonal merit largely determines the availability of visas 
for intending immigrants. 

2 See Siniscalchi v. Thomas, Ohio 1912, 195 F. 701, 115 
C.C.A. 501. 

3JIn fact, the United States Supreme Court has held in 
several cases that deportation however severe its con- 
sequences constitutes a civil rather than a criminal pro- 
cedure. See Harislades v. Shaughnessy, N. Y. 1952, 72 S. 
Ct. 512, 342 U.S. 580, 96 L. Ed. 586, rehearing denied 
72 S. Ct. 767 and 768, 2 mems, 343 U.S. 936, 96 L. Ed. 
1344. 





BOOK REVIEWS 











OF LAW AND MEN. Papers and addresses of 
Felix Frankfurter. Edited by Philip Elman. Harcourt, 
Brace and Company. 364 pp. $6.75. 

Reviewed by Ricuarp L. RirMan 

This reviewer, while a student at Harvard Law 
School, once heard the late Professor Thomas Reed 
Powell describe Senator Robert Taft as “having the 
best mind in the Senate—until he made it up.” If I 
may be permitted a personal observation, this is prob- 
ably equally descriptive of Mr. Justice Frankfurter. 

I leave to others to judge, against their own con- 
victions, the soundness of Justice Frankfurter’s judi- 
cial conclusions during his tenure on the United 
States Supreme Court, but this volume unquestion- 
ably attests to his scholarship, vast store of learning, 
flawless rhetoric, keen insight, and devotion to the 
fundamental postulates of American democracy. 

OF LAW AND MEN is divided into four sections. 
The first, “Law and the Judicial Process’, is a series 
of lectures and papers on legal subjects, all spoken or 
written after Frankfurter’s appointment to the 
Supreme Court. Here we see why Archibald MacLeish 
could, in an earlier period, accurately describe him 
as “the ablest teacher of his generation.” 

The second and fourth sections, “The Judicial 
Process in Action” and “In Memoriam”, are pri- 
marily about people rather than ideas—and here 
Justice Frankfurter displays not only a remarkable 
insight into his colleagues on the bench, past and 
present, his former associates in the rarified academic 
atmosphere and his friends from all walks of life, but 
reveals a quiet wit and warmth that is both refreshing 
and unexpected, It is especially refreshing after read- 
ing the sometimes heavy, always unnecessarily: rhetor- 
ical and ponderous tone of his papers and speeches 
devoted to legal topics. 

This reviewer found unusually perceptive and mov- 
ing the author’s sensitive memorial to the late Harry 
Shulman, dean of the Yale Law School. 

The least impressive portion of the book is the 
third section, “Directions of American Democracy”. 
Only in the speech delivered at the celebration of the 
bicentennial anniversary of the birth of Thomas 
Jefferson does Justice Frankfurter measure up to pub- 
lisher’s comment that here are “observations and re- 
flections of extraordinary interest.” 

Philip Elman has done a first rate editing job 
throughout and for those who wish to analyze, in 
depth, why Mr. Justice Frankfurter reaches the con- 
clusions found in his opinions on the high court this 
book will be a welcome addition to their library. 
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HANDBOOK OF ILLINOIS EVIDENCE, by 
Edward W. Cleary. Little Brown and Company. 223 
pp. $7.50. 

Reviewed by Jacos J. GorpoN 


Member J. Gordon’s contributions to legal lore, in 
legal periodicals, include articles on Labor Law, 
Right of Alien Enemies to Sue in American Courts, 
and Tort Liability in Ride Sharing Arrangements. 


This excellent book is an answer to the long-felt 
need of the trial lawyer for a concise, easily acces- 
sible reference book on the Ilinois Rules of Evidence. 
It is a rather slender book but whatever deficiency 
it may have with respect to size and volume, is more 
than adequately compensated by its economy of ex- 
pression and deftness of organization of the material. 
Thus, when the author discusses the nature of the 
Burden of Proof, he states: 


The burden of proof actually has two aspects: (1) the 
burden of producing evidence as to a particular matter, 
and (2) the burden of persuading the trier of fact as to 
the existence thereof. * * * * 

The burden of producing evidence may shift from party 
to party as the case progresses, but the burden of persua- 
sion never shifts. 


Professor Cleary discusses the various principles 
of evidence paying particular emphasis to competency 
and credibility of witnesses, privileges, opinions, pre- 
sumptions and burden of proof. Adequate space is 
devoted to hearsay, documents, demonstrative evi- 
dence, parole evidence and to the best evidence rule. 
Special mention should be made of the skillfull way 
in which the author analyzes the “Dead Man’s ACT” 
under Section 2 of the Evidence Act. 


After stating the general rule of the “Dead Man’s 
Act,” he lists the three requirements necessary to 
render a witness incompetent, namely: 

1. The witness must be an interested person; 

2. He must seek to testify on his own motion; 

3. An adverse party must be suing or defending a suit. 

Each of these requirements is then carefully ana- 
lyzed in the light of decided cases. The author then 
proceeds to illustrate by ten (10) specific examples 
what constitutes an interested person. Among those 
he mentions are, a shareholder of a corporation, a 
member of a benefit association, a beneficiary of a 
fund, parties to a Will contest and an executor who 
will receive a commission. He also cites five examples 
of persons who have been held not to be interested 
persons and were therefore competent to testify; 
namely, prospective heirs of an interested person, 
members of a Church, the agent of a party, a servant 
of a defendant corporation, and an attorney who may 
in the future earn a fee from a client. The discussion 
of this Statute is concluded by listing the five excep- 
tional situations in which a party or interested person 
may testify in his own behalf. It is regrettable that 


the author does not analyze the fourth paragraph 
of Section 2 of the Evidence Act. That paragraph 
provides that where any witness not a party in inter- 
est shall testify on behalf of any party to an action 
regarding conversation by any adverse party or party 
in interest, occurring before the death and in the 
absence of the deceased, the adverse party in interest 
may also testify to the same conversation. This provi- 
sion so awkwardly drawn needs clarification and it 
merits a discussion in a book of evidence. 

Each principle is clearly stated, its exceptions 
enumerated, and each rule is accompanied by a 
sufficient illustrative reference to decided cases or 
statutes. The admirable index and the detailed table 
of contents should enable a lawyer to find sufficient 
authority within a five minute conference in cham- 
bers to convince a Judge of the correctness of a 
ruling or of an application of a rule of law to a 
specific situation. 

This Handbook which could be used with a mini- 
mum of effort is remarkable for its direct and succinct 
evaluation of each principle of law, pertaining to 
Illinois Evidence. Its authoritative citations should 
prove effective in the solution of issues that arise 
prior to and during the trial of a lawsuit. The author 
has made a valuable contribution to the reference 
library of the busy practitioner in the Illinois Courts. 





THE PHILADELPHIAN, by Richard Powell. 

Charles Scribner’s Sons. 275 pp. $3.95. 
Reviewed by ALEc E. WEmnroB 

This is the story of a Philadelphia lawyer, a term 
that has long connoted for the laity the essence of all 
that is wisest, most learned, and unerringly com- 
petent in the legal profession. Mr. Powell attempts to 
fashion his hero, Anthony Lawrence, into such a 
mould. The author, I learn, is an advertising man, 
not a member of the Bar; and, in consequence, his 
familiarity with legal lore comes, so to speak, at 
second hand. 

It is the story of a poor preparatory-school student 
who has obtained a scholarship through the influence 
of his grandfather, an instructor in the school. The 
youngster is about to fail in his studies when he sud- 
denly decides to make good by excelling in football 
as well as in his studies. Upon graduation with honors, 
Lawrence proceeds to Princeton University, joins the 
proper fraternities, makes the Law Review, and mixes 
with the “right” crowd. These contacts help him to 
get into a successful law office after his graduation. 
A frequent and an interested visitor at police courts, 
he becomes fully equipped to lead the defense in a 
murder case in which the defendant is a “black sheep” 
relative of one of Lawrence’s wealthy clients. Law- 
rence wins. 
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His career is further advanced by marriage to a 
girl from the upper levels of Philadelphia’s society. 
Later asked to run for public office, Lawrence grudg- 
ingly consents because of his wife’s pleas that he make 
the “sacrifice.” 

The present writer was early nurtured on Horatio 
Alger novels, in which heroes suffered hardship, 
poverty, and distress in their struggles toward worthy 
goals. Not so in THE PHILADELPHIAN. Little 
emerges from this book that makes the reader feel 
with Longfellow that “life is real, life is earnest!” 
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